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BY  THE  SENATE, 

June  21,    1861. 
Read,  and  2,000  copies  ordered  to  be  printed. 

By  order,         William  Kilgour,  Secretary. 


REPORT 


OF    THE 


mmw  01  juoiciiL  mirnm 


UPON   THE   MESSAGE    OF    THE 


DDfrnnrflfBianilant 


GIVING    HIS   REASONS   FOE 


DISARMING  THE  STATE  MILITIA, 


FREDERICK: 

BEALE    H.    KICHARDSON,    PRINTER, 

1861. 


OF 

MESSRS.  McKAIG  AND  MILES 

OF    THE 

COMMITTEE  ON  JUDICIAL   PKOCEEDINGS 

UPON    THE 

MESSAGE  OF  THE  GOVERNOR 

OF    THE    5th    of    JUNE,    1861. 


IN  THE  SENATE  OF  MARYLAND, 

Friday,  June  21,  1861. 

Messrs.  McKaig,  and  Miles,  from  the  Committee  on  Judicial 
Proceedings,  submitted  the  following 

REPORT  AND  RESOLUTION: 

The  Committee  on  Judicial  Proceedings,  to  whom  was  referred 
the  Message  of  the  Governor,  of  the  5th  of  June  inst.,  in  answer 
to  an  order  of  the  Senate,  asking  him  ''to  furnish  the  Senate  with 
a  statement  of  the  facts  which  induced  him  to  reclaim  the  arms 
formerly  confided  to  certain  military  companies  of  Baltimore 
city,  also  with  the  reasons  why  said  arms  were  sent  by  his  order 
to  Fort  McHenry,"  beg  leave  to  report  : 

That  after  having  given  the  questions  involved  in  the  message 
and  orders  of  the  Governor  a  full  and  careful  consideration,  they 
are  satisfied  that  the  Governor  had  no  authority  of  law  to  issue 
such  orders,  or  to  dispose  of  the  arms  of  the  State  in  the  manner 
he  has  done. 

By  the  eighth  Article  of  the  Code,  two  armories  are  established 
in  the  State,  one  at  Easton,  and  the  other  at  Frederick.    It  is 


made  the  duty  of  the  Governor,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  appoint^  bi-ennially,  an  Armorer  at  Fred- 
erick, and  an  Armorer  at  Easton,  to  take  charge  of  and  keep  in 
repair  and  fit  for  use,  all  public  arras  and  accoutrements  in  those 
armories.  The  Armorers  are  each  required  to  give  bond,  with 
security,  for  the  faithful  discharge  of  their  duty. 

There  is  no  charge,  on  the  part  of  the  Governor^  that  the 
armories  had  been  robbed,  or  that  the  Armorers  had  not  done 
their  duty  ;  but  he  does  say  that  the  State,  in  addition  to  a  pecu- 
niary loss,  has  been  deprived  of  the  protection  designed  to  her 
citizens  by  the  purchase  of  said  arms. 

It  is  manifest,  however,  to  your  Committee,  that  the  loss  refer- 
red by  the  Governor^,  was  sustained  to  the  State  by  the  neglect 
of  the  Governor  and  Adjutant  General  to  comply  with  the  posi- 
tive requirement  of  the  act  of  the  27th  February,  1860,  chapter 
188,  which  made  it  their  duty  that,  when  the  arms  were  so  pur- 
chased, they  should  "be  deposited  in  the  armories  of  the  State, 
and  distributed  by  the  Adjutant  General  according  to  the  mode 
prescribed,  to  the  several  volunteer  companies  of  the  State.  Not 
distributed  by  the  Govenor  nor  by  his  order,  but  by  the  Adjutant 
General;  not  to  individual  citizens — for  neither  the  Adjutant 
General  nor  Governor  has  any  power  to  distribute  the  arms  of 
the  State  amongst  individual  citizens,  though  the  Governor  has 
illegally  issued  such  orders,  but  "to  the  several  volunteer  compa- 
nies of  the  State." 

By  the  fifth  section  of  the  eighth  Article  of  the  Code,  it  is 
made  the  duty  of  the  Quarter  Master,  General,  and  the  Brigade 
and  Regimental  Quarter  Masters,  whenever  they  have  reason  to 
believe  that  any  of  the  public  arms  are  not  properly  preserved, 
or  have  fallen  into  the  possession  of  those  who  have  no  right  to 
retain  them,  such  as  ununiformed  associations  of  individuals  or 
disbanded  companies — to  cause  such  arms  to  be  seized  and  trans- 
ported to  the  nearest  State  Armory.  The  State  has,  therefore, 
made  ample  provision  for  the  safe  keeping  of  all  the  public  arms 
of  the  State.  The  laws  have  designated  the  places  where  they 
shall  be  kept,  wlio  shall  keep  them — and  has  provided  for  their 
safety  and  their  proper  preservation,  by  requiring  bond,  with 
ample  security,  from  the  Armorers. 

By  the  act  of  the  27th  February,  1860,  it  was  made  the  duty 
of  the  Governor  and  Adjutant  General,  to  purchase  for  the  use  of 
the  State  such  number  of  rifles,  carbines,  pistols,  sabers  and 
horse  equipments,  for  calvary,  of  the  most  approved  paterns,  as  in 
their  judgment  maybe  necessary;  and  when  so  purchased,  it 
was  their  duty  to  have  them  deposited  in  the  armories  of  the 
State;  and  when  so  deposited,  the  Adjutant  General  was  re- 
quited "to  distribute  them"  in  accordance  with  the  provisions  of 
the  one  hundred  and  tenth  section  of  the  sixty-third  Article  of  the 
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Code  of  Public  General  Laws,  to  the  several  duly  organized  and 
uniformed  volunteer  companies  of  the  State. 

Your  Committee  report  that  the  Governor  and  the  Adjutant 
General  failed  to  comply  with  the  requirement  of  this  act  by  not 
having  the  arms  purchased  by  them  deposited  in  the  armories  of 
the  State,  and  b)^  reason  of  that  failure,  part  of  the  arras  was  lost 
to  the  State. 

By  the  provisions  of  the  one  hundred  and  tenth  and  one  hun- 
dred and  eleventh  sections  of  the  sixty-third  Article  of  the  Code, 
"the  Adjutant  General  (not  the  Governor),  is  required  to  furnish 
the  captain  of  any  uniform  volunteer  company  with  such  arms 
or  accoutrements,  for  the  use  of  his  company,  as  he  may  apply 
for,  if  the  same  be  on  hand  or  in  any  of  the  armories  of  the  State, 
and  not  appropriated;  provided,  the  company  numbers  at  least 
thirty-two  men,  and  is  duly  organized  and  uniformed,  and  the 
captain  executes,  to  the  State  of  Maryland,  a  bond,  with  satis- 
factory security,  in  such  penalty  as  the  Adjutant  General  shall 
approve,  conditioned  for  the  safe  keeping,  preservation  and  re- 
turn or  delivery  of  said  arms  or  accoutrements,  to  one  of  the 
Armorers  of  the  State,  within  the  space  of  twenty  days  after  the 
company,  for  whose  use  they  were  furnished,  shall  have  been  dis- 
solved or  disbanded." 

When  a  uniformed  volunteer  company  has  thus  been  supplied 
with  arms  and  given  bond  for  the  same,  according  to  law,  the 
Governor  has  no  authority,  by  law,  to  interfere  with  or  take  away 
their  arms,  as  long  as  they  preserve  their  organization.  Any 
order  issued  by  the  Governor  to  strip  the  company  of  their  arms, 
as  long  as  they  are  a  legally  organized  company,  is  a  gross  viola- 
tion of  law.  If  they  do  not  preserve  the  arms  and  keep  them  fit 
for  duty,  their  bond  is  responsible.  But  the  Governor  has  no 
power  to  seize  the  arms.  If,  however,  under  any  circumstances, 
he  could  be  justified  in  seizing  the  arms,  he  violated  the  provi- 
sions of  the  law  by  ordering  the  arms  to  be  deposited  at  Fort 
McHenry — a  Fort  not  belonging  to  the  State  of  Maryland. 

The  disarming,  therefore,  of  the  regular  organized  uniformed 
companies  of  Baltimore,  and  the  removal  of  the  public  arms  from 
the  armory  at  Easton,  and  placing  them  in  Fort  McHenry,  and 
the  distribution  of  the  public  arms  that  were  in  the  armory  at 
Frederick,  to  ununiformerl  citizens  or  association  of  citizens,  by 
order  of  the  Governor,  were  all,  and  each  of  them,  a  palpable 
usurpation  of  authority,  which  ought  not  to  be  tolerated.  The 
law  has  invested  the  Governor  with  no  such  power. 

The  forty-third  section  of  the  sixty-third  article  authorizes  the 
Governor  to  adopt  measures  to  collect,  preserve,  distribute,  deli- 
ver and  re-deliver  the  arms,  accoutrements  and  ammunition  be- 
longing to  the  State;  but  this  section  cannot  be  construed  with- 
out a  manifest  perversion  of  the  provisions  of  the  militia  system 


into  an  authority,  to  the  Governor,  to  strip  the  organi5:ed  and 
uniformed  volunteer  companies  of  the  State  of  their  arms,  for 
which  they  had  bonded  according  to  law.  The  provisions  of  this 
section  were  intended  to  give  the  Governor  the  power  to  collect 
and  re-deliver  or  place  in  the  armories  the  arms  of  the  State,  in  the 
hands  of  disbanded  companies,  and  companies  whose  members 
do  not  amount  to  thirty-two  men  in  uniform. 

The  Governor  says,  in  his  message,  that  he  "issued  the  orders 
for  reclaiming  the  arms  referred  to,  because  he  had  become  satis- 
fied that  many  of  them  had  been  carried  beyond  the  limits  of  the 
State  of  Maryland,  for  disloyal  purposes."  He  does  not  point  to 
any  source  from  which  proof  could  be  obtained  to  establish  the 
charge  against  the  disarmed  companies;  nor  does  he  say  from 
what  source  he  obtained  his  information,  whether  it  was  "from  a 
reliable  source  not  accessible  to  the  people,"  or  from  anonymous 
letters.  Your  Committee,  however,  have  not  been  able  to  dis- 
cover that  any  of  the  arms  of  the  State  w^ere  so  carried  beyond 
the  limits  of  the  State. 

If  the  Governor  is  to  be  justified  in  the  orders  he  says  he  has 
given,  then  the  right  of  our  people  to  "a  well  regulated  miUtia, 
as  the  proper  and  natural  defence  of  a  free  government,"  and  the 
statute  laws  of  the  State,  are  all  to  give  way  and  be  disregarded 
whenever  the  Governor  "becomes  satisfied,"  and  so  orders. — 
Yield  in  this  matter  to  the  Governor,  and  he  becomes  a  military 
despot,  and  the  citizens  of  Maryland  an  enslaved  people. 

The  Governor  says,  also,  in  his  message,  that  he  "cannot  ac- 
knowledge any  right  on  the  part  of  the  'Senate  to  make  such  in- 
quiries." If  the  Governor  be  right  in  assuming  this  position, 
which  your  Committee  utterly  deny,  it  follows  as  a  necessary  con- 
sequence, that  the  Governor  of  the  State  of  Maryland  can  violate 
all  the  statute  laws  of  the  State,  and  there  is  no  power  in  the 
State  to  question  his  authority  or  stay  his  hand. 

Your  Committee  are  of  opinion  that  this  is  the  first  time  in  the 
history  of  Maryland,  that  such  powers  have  been  claimed  by  any 
Executive  officer  of  the  State,  and  that  it  is  the  imperative  duty 
of  the  Legislature  to  make  a  direct  issue  with  the  Governor  on 
the  powers  thus  claimed,  and  to  confine  him  to  the  exercise  of 
the  powers  and  duties  confided  to  him  by  the  Constitution  and 
the  laws. 

The  undersigned  recommend  the  passage  of  the  following  Joint 
Resolution: 

Resolved  by  the  Senate  and  House  of  Delegates  of  Maryland^ 
That  the  Governor  be  requested  to  return  to  the  armories  of  the 
State,  the  arms  which  have  been  removed  by  his  order  from  said 
armoriesj  and  deposited  in  Fort  McHenry,  or  placed  in  the  hands 


of  ununiformed  eompanieSj  or  associations  of  individuals;  and  that 
he  return  to  all  regularly  organized  and  uniformed  volunteer  com- 
panies, of  the  State,  the  arms  reclaimed  from  them,  or  either  of 
them,  by  his  order. 

THOS.  J.  McKAIG,    Chairman; 
O.  MILES. 
"Which  was  read. 


3E1.es  3E=»OI=LT 


OF 


MESSRS.  GOLDSBOROUGH  AND  SMITH 

OF    THE 

COMMITTEE  ON  JUDICIAL  PROCEEDINGS. 


Messrs.  Goldsborough,  of  Talbot,  and  Smith;  of  Carroll,  sub- 
raittedj  as  a  substitute,  the  following 

REPORT: 

The  undersigned,  a  portion  of  the  Committee  on  Judicial  Pro- 
ceedings, to  whom  was  referred  the  message  of  the  Executive 
respecting  the  return  of  the  arms  of  the  State  furnished  certain 
military  companies  in  Baltimore  city  and  elsewhere,  and  the  rea- 
sons why  the  same  have  been  sent  to  Fort  McHenry,  beg  leave 
to  report — 

That  after  having  carefully  considered  the  same,  they  are  of 
opinion  that  the  Governor  has  in  this  matter  acted  within  the 
limits  prescribed  by  the  Code  of  General  Laws,  and  the  Consti- 
tution of  the  State. 

Without  any  elaborate  explanation  of  their  views,  they  think 
that  the  forty-third  section  of  the  sixty-third  Article  of  the  Code 
of  General  Laws,  amply  provides  for  what  has  been  done  by  the 
Governor,  as  it  empowers  him,  "from  time  to  time,  to  adopt  such 
measures  and  give  such  orders  as  he  shall  deem  necessary  for 
the  collection,  distribution,  delivery  and  re-delivery  of  the  arms, 
accoutrements  and  ammunition  belonging  to  the  State,  and  to 
provide  and  issue  such  ammunition  as,  in  his  opinion,  may  at  any 
time  be  necessary. 
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